
  
 

 

China Primer Series: Dispute Resolution 2015 
 

China International Economic and Trade Arbitration Commission (CIETAC) is headquartered in Beijing and 
maintains sub-commissions in Tianjin and Chongqing and offices in Shenzhen and Shanghai (www.cietac.org). 
CIETAC was established in 1954, initially named the Foreign Trade Arbitration Commission (FTAC) and in 1980 
renamed as the Foreign Economic Trade Arbitration Commission (FETAC).  The initial purpose of FTAC/FETAC was 
to provide a forum to resolve disputes arising from contractual obligations in foreign trade matters and specifically 
between foreign and Chinese parties.  Since the early 1990s, the caseload of CIETAC has increased from 200 to over 
1000 applications annually. 

The CIETAC has made much progress over the years to improve its services and procedural rules.  However, most 
experienced China hands instruct their clients to, at all costs, avoid selecting Chinese arbitral institutions for resolving 
commercial disputes unless required by law.  This recommendation is based upon a litany of reasons ranging from a 
number of key systemic and institutional problems to issues concerning the general perception that political influence 
and interference taints the entire legal system in China.  

 

In addition to institutional and systemic issues, CIETAC-China in Beijing and its regional sub-commissions have been 
fighting a very public battle that throws into question the institution’s ability to service the needs of the business 
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community on a national level.1  

If the parties must choose a domestic institution such as CIETAC, and this is usually the case if both parties are 
Chinese companies or entities (such as a wholly foreign-owned enterprise or joint venture enterprise), it is recommend 
that the dispute resolution clause be drafted in a manner to level the playing field as much as possible.  There is no 
substitute for a well-drafted arbitration clause that takes into consideration the peculiar realities and challenges of 
China’s arbitration system and institutional rules.  
 
Indeed, some of the problems encountered during an arbitration proceeding stem from a poorly drafted arbitration 
clause.  Procedural confusion and jurisdictional challenges oftentimes result from having contractual language that is 
conflicting and inconsistent with Chinese law, the arbitration rules and practice in China, or established international 
arbitration practices.  No one can blame the arbitrators or the CIETAC Commission if they struggle to define the 
expectations of the parties when grappling with contractual language that is vague and ambiguous.  (See Addendum 1, 
Practice Tips for Arbitration in China: Dispute Resolution Provision Drafting Guide) 
 
A. Arbitration under the CIETAC rules 

The choices between different arbitral institutions are very much limited in Mainland China.  CIETAC is historically 
the key dispute resolution institution that has the most experience with foreign investment and trade matters.  In 
addition to CIETAC, there are local arbitral institutions such as the Beijing Arbitration Commission and the Shanghai 
Arbitration Commission, and these institutions are very much provincial organizations.  

For situations where the parties must select a Chinese arbitral institution, it is recommended that the parties choose 
CIETAC-China as the forum, and require that the cases be managed under the 2015 rules.  The 2015 rules adopted in 
Beijing are flexible and generally consistent with international practice.  (CIETAC’s 2015 rules adopted on November 
4, 2014, and effective on January 1, 2015.)   

The 2015 CIETAC Rules include a number of important updates and revisions that bring CIETAC arbitration 
proceedings closer in line with international arbitration practices.  The revisions include the following:  

                                                           
1 CIETAC-China has been losing control over its sub-commissions for years, and specifically over operational and 
financial issues.  In May 2012, CIETAC-Shanghai and CIETAC-Shenzhen declared their independence and changed 
their names.  The disintegration of CIETAC created issues concerning the enforceability of awards issued by the 
institution, and especially awards issued by the renegade branches.  As expected, the courts are now reviewing and 
rejecting awards issued by the former sub-commissions.  On May 7, 2013 in a case of first impression, the Suzhou 
Intermediate People’s Court rejected an application for the enforcement of an arbitration award issued by the 
Shanghai International Economic and Trade Arbitration Commission, the successor arbitral institution previously 
known as the China International Economic & Trade Arbitration Commission Shanghai Sub-commission.  [See 
Jiangxi LDK Solar Hi-Tech Co., Ltd. and CSI Cells Co., Ltd. (2013) Su Zhong Shang Zhong Shen Zi No. 0004].  
The parties to the underlying dispute agreed to arbitrate their claims before CIETAC in Shanghai.  When a dispute 
arose, the parties submitted their claims to CIETAC-Shanghai in 2010.  Subsequently, an award was issued in 
December 2012.  The court held that the parties had chosen the national-level CIETAC to resolve their disputes and 
CIETAC-Shanghai had the jurisdiction over the case at the time when the request for arbitration was originally filed 
in 2010.  However, after CIETAC-Shanghai declared its independence from CIETAC-China in May 2012, it no 
longer had jurisdiction over the case.  The court further held that the Shanghai institution had a duty to advise the 
parties of the situation and seek to hand over the case to CIETAC-China.  The dispute remains unresolved and casts 
a pall over the institution’s ability to support the business community, and there is significant risk that a party to any 
contract with a CIETAC clause may endure the cost and inconvenience of a jurisdictional debate.  As a result, 
companies with CIETAC clauses in their contracts would be wise to re-evaluate their dispute resolution provisions 
to be sure that expectations on the venue and applicable rules is clear and not open to debate. 
 



  
 

 

 

• Establishment of an Arbitration Court to take over case management role from CIETAC’s 
Secretariat (Article 2) 

• “Notarized service” considered “deemed service” (Article 8) 
• Use of single arbitration under multiple contracts (Article 14) 
• Joinder of third parties (Article 18)  
• Provisions providing for compulsory consolidation of cases (Article 19) 
• Presiding arbitrator’s right to decide on procedural matters alone (Article 35) 
• Summary procedure amount in controversy raised from RMB 2 million ($325,000) to RMB 5 

million (US$810,000) (Article 56) 
• Addition of special provisions for Hong Kong arbitration matters including a special fee schedule 

(Articles 73-80) 
• Arbitrator compensation to allow for deposits for international arbitrators (Article 82) 

 

If the parties must choose a domestic institution, and this is usually the case if both parties are Chinese companies or 
entities (such as wholly foreign owned enterprises or WFOEs), it is recommend that the dispute resolution clause be 
drafted in a manner to level the playing field as much as possible.  The blind acceptance of a sample clause or template 
is risky at best – and especially one generated by CIETAC or other Chinese arbitral institution.  Recommended 
contractual provisions that benefit a foreign party include the following: 

• the choice of a presiding arbitrator from a neutral third-party country – otherwise CIETAC will likely choose a 
Chinese national as the presiding arbitrator  
• the appointment of a sole arbitrator for smaller disputes – such as to include monetary thresholds for claims 
• the use of English or another foreign language for the arbitration proceeding 
• a prohibition on the power of the arbitrators to act as amiable compositeurs – namely, to ignore the law or facts 
and to base decisions on equitable grounds or “fairness” 
• the inclusion of an attorneys’ fees clause that details that lawyers’ fees, including travel costs, expert witness fees, 
arbitration expenses, etc., will be made part of the final award 
• a reference to discovery and evidence gathering rules – such as consent to the application of the Rules on the 
Taking of Evidence in International Commercial Arbitration adopted by the International Bar Association 
• the selection of a foreign location as the forum for the proceeding and location for the arbitration hearing 
• the requirement that the arbitration proceeding be governed by either CIETAC-China’s 2015 rules (or rules of a 
foreign arbitral institution, which is allowed under CIETAC-China’s 2015 rules) 

In addition to the above, Parties should also consider using CIETAC’s summary arbitration rules for smaller cases 
given the costs of a larger three-member arbitration panel.  Under the summary procedures, the dispute is heard by a 
sole arbitrator and can be someone from a neutral third party country (if agreed upon by the parties in the dispute 
resolution clause).  For larger cases, it is recommended that the parties choose a three-member panel with a stipulation 
that the presiding arbitrator be a national from a neutral third party country.  This would level the playing field since 
the presiding arbitrator, and the person that manages the case, would otherwise always be a CIETAC insider or 
Chinese national. 

For parties to a contract with a “foreign element” – where at least one of the parties is a foreign company – and that 
have the option to choose arbitration offshore, they would be wise to select an offshore forum such as the Hong Kong 
International Arbitration Centre, the Singapore International Arbitration Centre, or the ICC International Court of 
Arbitration.  A party can only select the ICC or HKIAC if a foreign element exists, such as having at least one foreign 
company in the transaction.  



  
 

 

In addition to the choice of forum, the parties to a contract with a “foreign element,” may choose laws other than 
Chinese law; namely, the parties do not need to select the laws of the PRC with the exception of JV contracts (which 
require PRC law).  For example, a tech license agreement with a foreign element can choose foreign law as the 
applicable law.  We recommend that clients consider the selection of Hong Kong law, which follows the common law 
traditions but is still acceptable to most Chinese parties given the proximity to the Mainland.  

Arbitration in Mainland China can be characterized as challenging at best, and companies with contracts in China 
would be wise to carefully draft dispute resolution clauses that take into consideration the unique and oftentimes 
troubling realities of arbitrating cases in China.   

 
B. CIETAC Arbitration procedures and appointment of an arbitrator 

Arbitration proceedings before CIETAC are initiated by the filing of an arbitration application with the Commission.  

 B.1  Arbitration application 

An application is required to state:  

• the names and addresses of the applicant(s) and the respondent(s) 
• the arbitration agreement upon which the applicant bases the application 
• the factual and legal issues in dispute, and  
• the evidence that the applicant offers in support of its claims.2  

The applicant is required to include with the application any documentary and testimonial evidence in support of its 
claims, and to tender the arbitration application fees to the Commission in accordance with the current fee schedule 
published by CIETAC.3  An applicant for arbitration is not required to retain legal counsel, but can choose an agent to 
manage and advocate its case. 4  As with other international arbitral institutions, foreign lawyers may appear before 
CIETAC proceedings subject to certain conditions.  (See Foreign Lawyers in CIETAC Proceedings below)  

Upon receipt of the application and supporting documentation, CIETAC will serve a notice of arbitration on the 
defendant(s) with copies of applicant’s submissions.  CIETAC will also provide both parties with a copy of CIETAC’s 
Rules of Arbitration and a list of arbitrators.5  The choice of a party-arbitrator is an important and critical step in 
successfully managing a case.  

 B.2  Arbitrator Appointment 

An arbitration case is heard and decided by an arbitration tribunal, and consists of either one arbitrator, if the parties 
agree, or a tribunal of three arbitrators. 6  An arbitrator may be chosen from CIETAC’s Register of Arbitrators.  Within 
15 days of receiving the arbitration notice, the parties are required to nominate one arbitrator from the list provided by 
CIETAC. 7  In the alternative, a party may elect CIETAC to appoint an arbitrator on its behalf. 8  So too, the 
Commission will appoint an arbitrator when a party fails to make an appointment within the prescribed time.  In cases 

                                                           
2  China International Economic and Trade Arbitration Commission 
CIETAC Arbitration Rules (Revised and adopted by the China Council for the Promotion of International 
Trade/China Chamber of International Commerce on November 4, 2014 and effective as of January 1, 2015), Article 
12 (1). 
3  CIETAC Rules, Article 12 (2), (3). 
4  CIETAC Rules, Article 22. 
5  CIETAC Rules, Article 13 (3). 
6  CIETAC Rules, Article 25. 
7  CIETAC Rules, Article 27 (1). 
8  CIETAC Rules, Article 27 (1), (4). 



  
 

 

in which there are two or more claimants or respondents, each side, through consultation, will appoint one arbitrator. 9  
If either side is unable to jointly appoint an arbitrator, CIETAC will make the appointment.  The parties are also 
required to jointly appoint a third arbitrator within 20 days of receipt of the arbitration notice.  If the parties fail to 
reach a consensus on the third arbitrator, the Commission will select the third arbitrator.  The third arbitrator assumes 
the role of presiding arbitrator or arbitrator-in-chief. 

If an appointed arbitrator is an interested party in a proceeding, he or she is required to immediately notify CIETAC 
and request to be withdrawn from the case.  Withdrawal is mandatory in the following situations: the arbitrator is a 
party to the dispute or an immediate relative of the parties to the case or their agents, the arbitrator has a personal 
interest in the case, the arbitrator has some other relationship with the parties to the case or their agents that may affect 
the fairness of the award, or the arbitrator has had an ex parte meeting with the parties concerned or their agents or has 
accepted any gifts or attended banquets provided by the parties concerned or their agents. 10  

A party may file an application with the Commission requesting the withdrawal of an arbitrator if the arbitrator’s 
independence and fairness are in question. 11  The challenge seeking withdrawal is required to clearly state the reasons 
for the request and, if information is known, must be submitted in writing before the commencement of the first 
hearing of the case.12  If information is discovered after the commencement of the first hearing, an application seeking 
withdrawal may be filed with the Commission prior to the end of the final hearing.  The chair of CIETAC will rule on 
any application seeking the withdrawal of an arbitrator. 

If an arbitrator is unable to perform his or her duties for any reason, including death or disability, a substitute may be 
selected in the same manner by which the original arbitrator was selected. 13   Depending on the stage of the 
proceedings, the parties may request that the arbitration panel conduct a complete or partial rehearing of the case. 

It is advisable for a party involved in arbitration to specifically request and thoroughly review the biographical 
information concerning any of the arbitrators, especially those appointed by the opposing party or by the Commission.  
In the past, CIETAC has appointed arbitrators that were not on its approved list or whose impartiality was in question. 

In choosing a party arbitrator, counsel should look for an arbitrator that has the following qualities: 
• working knowledge of applicable evidentiary rules and an appreciation of the concept of burden of proof 
• working knowledge of the applicable law involved in the transaction 
• current experience working in the country that is the site of the project or transaction as either a 
practicing lawyer or arbitrator 
• proven experience in case management 
• comparative experience before different arbitral institutions and 
• experience or an understanding of the type of technology involved in the dispute if a technical issue is in 
question 
 
The next most important lesson is to carefully choose an arbitrator that will play a fair, inquisitive, and decisive role on 
the panel of arbitrators. 
 
The arbitration proceedings are deemed to have commenced on the date on which CIETAC receives the arbitration 
application.14  Once the notice is issued, a staff member of CIETAC will be appointed to manage the procedural 

                                                           
9  CIETAC Rules, Article 29. 
10  CIETAC Rules, Article 31. 
11  CIETAC Rules, Article 32. 
12  CIETAC Rules, Article 32. 
13  CIETAC Rules, Article 33. 
14  CIETAC Rules, Article 11. 



  
 

 

aspects of the arbitration case. 

Within 45 days of receiving the arbitration notice, the respondents are required to submit to CIETAC a responsive 
statement in defense of the applicant’s claims and in substantiation of its position.15  A defendant may also file a 
counterclaim against the applicant in the same proceeding.16  A counterclaim should be substantiated by legal and 
factual allegations and supporting documentation and must be filed within 45 days of receipt of the arbitration notice.17  
If justified, CIETAC may extend the time for filing a response.  An applicant is required to file a statement in defense 
to a counterclaim within 30 days of receipt of the respondent’s counterclaim.  A party that fails to respond to an 
arbitration notice or to submit a statement in defense to a claim or counterclaim is not deemed to be in default and such 
inaction does not affect the arbitration proceedings. 

All parties to an arbitration proceeding have the right to amend their claims and counterclaims.  However, the 
arbitration panel may refuse to grant a request to amend a claim if the request is untimely made and will affect the 
normal progress of the proceedings.18 

CIETAC’s rules require all submissions to the arbitral tribunal or CIETAC to include a sufficient number of copies for 
the entire tribunal (one or three), one copy for the Commission, and one per opposing party.  A failure to provide the 
required number of copies may result in a rejection of the submitted application or document. 19 

 B.3  Foreign Lawyers in CIETAC Proceedings 

Foreign parties have traditionally appointed foreign lawyers to represent them in arbitration proceedings held in China.  
However, the role of foreign lawyers in arbitration proceedings in China is unclear as a result of certain regulations 
adopted by the State Council and the Ministry of Justice.  

Article 15 of the Foreign Lawyer Regulations provides a list of permitted activities of foreign law firms and their 
representatives in China, and includes a provision entrusting Chinese law firms to handle “Chinese legal affairs.”  A 
definition of the term “Chinese legal affairs” is not set forth in the Foreign Law Firm Regulations, but article 32 of the 
Foreign Law Firm Implementing Regulations provides a definition that includes, inter alia:  

(1) providing opinions or certification on specific issues in respect of a contract, agreement, articles of association, or 
other written documents governed by PRC law and  

(2) in the capacity of an agent in arbitration proceedings, issuing opinions or comments on the application of the PRC 
law and facts involving PRC law.  

A combined reading of the regulations and the rules indicate that foreign lawyers may be denied the right to represent 
their clients before arbitration proceedings.  The provision is, of course, contrary to one of the fundamental principles 
of arbitration, namely that it is a strictly private medium of dispute resolution and the parties have a right to choose 
their agents or legal representatives, if any, during the proceedings.  

The Ministry of Justice has sought to clarify the issue. In an unpublished reply to CIETAC, the ministry confirmed that 
foreign lawyers are indeed permitted to serve as legal agents in international arbitrations held in China, but are required 
to consult with a Chinese lawyer in relation to matters pertaining to Chinese law.  The clarification overtly fails to 
address the standing of foreign lawyers vis-à-vis domestic- or foreign-related arbitration and is considerably at odds 
with article 29 of the Arbitration Law, which clearly and unambiguously states: “The parties concerned or legal 
attorneys may entrust lawyers or other attorneys to handle matters relating to arbitration.  In the case where lawyers or 

                                                           
15  CIETAC Rules, Article 15. 
16  CIETAC Rules, Article 16. 
17  CIETAC Rules, Article 16. 
18  CIETAC Rules, Article 17. 
19  CIETAC Rules, Articles 20, 21. 



  
 

 

other attorneys are entrusted with the handling of arbitration matters, the attorneys shall produce a power of attorney to 
the arbitration commission.”  The “informal clarification” of the MOJ also conflicts with article 22 of the CIETAC 
Rules of Arbitration, which states that the parties may authorize a Chinese or foreign national to act as the arbitration 
agent.  

C. Evidence and Hearings 

 C.1  Discovery, Investigation, and Presentation of Evidence 

Under China’s legal system, which follows the civil-law tradition, there is no right to discovery, and court-initiated 
investigation is the norm.  The Chinese system lacks judicial truth-guarding tools such as requiring witnesses to testify 
under oath, cross-examination by opposing counsel, and laws that are effective to counter perjury.  As a result, and 
because many parties still arbitrate cases without the assistance of counsel, the tribunal is responsible for conducting an 
investigation and collecting evidence independently of the parties.  Although CIETAC in many ways has divorced 
itself from the Chinese legal system, it still preserves the judicial tradition in a number of respects. 

The parties to an arbitration proceeding are required to produce all evidence, documentary and testimonial, in support 
of their respective claims, counterclaims, and defenses.20  However, there are no formal rules for discovery procedures 
or requirements that evidence be produced in advance of a hearing.  In practice, and in the absence of specific 
discovery procedures set forth in the parties’ arbitration agreement, the tribunal and the parties will set a pre-hearing 
document exchange schedule to facilitate the orderly production of evidence. 

The tribunal is also empowered to conduct its own independent investigations.21  The tribunal’s authority is limited 
since it does not have the coercive power to subpoena records, tangible items, or testimonial evidence.  In practice, the 
tribunal will only initiate its own investigation if it finds that the parties are unable or unwilling to cooperate with pre-
hearing document exchanges or if the tribunal finds that it cannot make an informed decision based on the materials 
and evidence provided by the parties.  Because the parties bear the cost of the tribunal’s independent investigation, the 
parties should take steps to cooperate in pre-hearing discovery to avoid triggering the involvement of the tribunal.  At 
the same time, a party that has not secured the cooperation of another party to an arbitration should employ the 
independent investigatory powers of the tribunal to conduct pre-hearing discovery. 

If the tribunal initiates its own onsite investigation, it is required to inform the parties to allow them to be present.  
Although there is no bar on ex parte communications, article 43 (2) of the CIETAC Rules of Arbitration requires the 
tribunal to notify the parties when it conducts an independent investigation that arguably will result in ex parte 
communications. 

During the hearing and under the control of the tribunal, the parties may question the witnesses (percipient and 
experts).22  The parties also have the right to debate both the facts and the law during the hearing process.  At the end 
of the debate, the presiding arbitrator will request that the parties make concluding arguments. 

 C.2  Expert Witnesses and Appraisers 

The tribunal may consult with expert witnesses on any technical or special matter or consult with an appraiser with 
respect to the value of any property at issue in the arbitration.23  Such experts may be foreign individuals.  The tribunal 
may demand that a party produce documents, property, or merchandise for examination by an expert or appraiser for 

                                                           
20  CIETAC Rules, Article 41. 
21  CIETAC Rules, Article 43. 
22  CIETAC Rules, Article 35 (3). 
23  CIETAC Rules, Article 44. 



  
 

 

the purposes of inspection and appraisal.24 

Under article 44 of the CIETAC Rules of Arbitration, copies of all expert and appraisal reports are required to be 
available to the parties.  With the approval of the tribunal, any expert or appraiser that renders an opinion may be 
requested to attend the arbitration hearing.  The tribunal also has the right to require an expert or appraiser to explain 
his or her opinions or findings, and the parties have the right to question the opinions or findings of an expert or 
appraiser. 

The right to refute expert testimony under article 44 has been adopted in response to CIETAC’s decision in Paklito 
Investment Ltd. v. Klochner East Asia Ltd. In Paklito, a Hong Kong court refused to enforce an $800,000 CIETAC 
award in a situation involving a defendant who was prohibited by the tribunal from questioning a technical report 
obtained from a tribunal-appointed expert.  Under the old CIETAC rules, the parties did not have the right to question 
the technical reports of tribunal-appointed experts.  The Hong Kong court found that the old CIETAC rules were 
inconsistent with China’s obligations under the New York Convention and the Civil Procedure Law of China. Now, 
under article 44 of the CIETAC Rules, the parties have the right to question the findings and opinions of experts.  The 
tribunal has the discretion to determine whether to accept an expert’s report or appraisal at its discretion. 

 C.3  Case Hearings 

If the parties agree, an arbitration tribunal may render an award based only upon written submissions without the need 
for a hearing.25  Otherwise, the tribunal will set the matter for hearing.  The initial hearing date will be set by the 
tribunal in consultation with the Commission.  In practice, the tribunal will work with the parties to set the hearings at 
mutually convenient times.  The parties are granted at least 20 days’ notice prior to the initial hearing and can request, 
for proper reasons, that the hearing date be postponed.26  A request to postpone a hearing date must be filed with the 
commission at least ten days before the scheduled commencement of the hearing.  The tribunal has discretion to grant 
or deny a postponement request. 

If a party, after receiving notice, fails or refuses to appear at a hearing, the tribunal may proceed in its absence.  Under 
the Arbitration Law, the failure of a claimant to attend a noticed hearing is deemed to be a withdrawal of the arbitration 
application.27  The law does not specifically provide that a respondent, in the absence of the applicant, can proceed to 
obtain an award in its favor, including a decision on the merits of the arbitration application and an award for fees and 
costs to defend a claim.28  However, CIETAC’s rules provide that the tribunal may issue an award against a party that 
fails to appear for a noticed hearing.  In practice, CIETAC tribunals usually provide the parties with a number of 
opportunities to be heard before rendering a default decision. 

Arbitration hearings are traditionally held privately and the parties, witnesses (experts and percipient), lawyers, 
commission personnel, and arbitrators are prohibited from discussing the substance or status of the case with third 
persons.29  The tribunal, at the request and with the consent of the parties, may open the hearings to the public.30  If the 
evidence involves state secrets, the parties are barred from holding public hearings and the proceedings must be held in 
camera.  The place or seat of arbitration and the location of the hearing are subject to negotiation by the parties and 
may include a location outside of China; otherwise, CIETAC arbitrations are held in Beijing or another sub-
commission location chosen by the parties. 31  

                                                           
24  CIETAC Rules, Article 44 (2). 
25  CIETAC Rules, Article 35 (2). 
26  CIETAC Rules, Article 37. 
27  CIETAC Rules, Article 39. 
28  CIETAC Rules, Article 39 (1). 
29  CIETAC Rules, Article 38 (2). 
30  CIETAC Rules, Article 38 (1). 
31  CIETAC Rules, Articles 7, 36. 



  
 

 

 

The tribunal has the discretion to record the hearing in writing or by audio- or videotape recording.  The parties have 
the right to request that the tribunal modify the record to correct any inaccuracy.  Written records of the hearings must 
be signed and sealed by the arbitrators and parties involved in the arbitration.  The record in writing or by tape-
recording is available for use and reference only by the arbitration tribunal.32 

 C.4  Pre-Arbitration and Interim Protection of Property and Evidence 

The protection of property and evidence pending an award or collection of an award may be a critical concern for an 
aggrieved party.  The arbitration commission and tribunal do not have the coercive powers of judicial officers and are 
required to apply to the intermediate people’s court for provisional protection of property and evidence.  The 
Arbitration Law and the Civil Procedure Law provide remedies that are limited in application and usefulness. 

Pre-Arbitration Application.  Effective January 1, 2013, the revised Civil Procedure Law extends existing rights in 
civil litigation to apply to a court for conservatory measures before the commencement of domestic arbitration and 
foreign related arbitrations seated in China.33  This rule change is a significant development to the prior practice 
whereby the parties were required to wait until after the arbitration has been commenced before applying for these 
orders.  In addition, under the prior regime the parties were required to apply for such measures by and through the 
arbitration commission who would then, in turn, pass the application to the court.  This cumbersome and time-
consuming procedure ultimately undermined the process of urgent requests to act before evidence may be destroyed or 
the assets may be removed and hidden from the parties.  Applicants seeking conservatory measures are required to post 
security, potentially up to the amount of evidence or property preserved, or the court will not grant the application.  
Within 48 hours of receipt of an application for preservation measures, the court is required to render its decision.  If 
the property preservation order is granted, the execution is given immediate effect.  If arbitration is not commenced 
within 30 days, the court order will be revoked.  The Civil Procedure Law provides that property preservation 
measures are heard on an ex parte basis, without the presence of the opposing party, and prior to the initiation of 
arbitration and based upon “urgent circumstances” where the applicant is likely to suffer irreparable injury.34  In 
practice, the Chinese courts are reluctant to issue preservation measures unless the property is at the risk of destruction 
or removal from the territory of the PRC. 

Pending Arbitration Application.  A party seeking preservation measures during arbitration is required to file an 
application with the Commission.  The Commission will then apply to the intermediate people’s court or a higher 
people’s court at the provincial level seeking an order to preserve property or evidence that may otherwise be disposed 
of, destroyed, or sequestered by a party in possession or control.35  An application by the arbitration commission must 
be filed in the court where the property is located or where the owner of the property resides.  Upon receipt, the court 
will review the application to determine if it meets the conditions for property preservation and will not evaluate the 
substantive legal issues between the parties.  Consistent with the Civil Procedure Law, the court may request that the 
applicant tender a guarantee as a condition of a preservation order. Under the Arbitration Law, the provisional remedy 
appears to be limited to situations in which an award has been granted or is likely to be granted in favor of the party 
seeking preservation measures. 36  

Effective with the May 2012 CIETAC rules, in accordance with the applicable law or the agreement of the parties 
without such applicable law, the arbitrators may order an interim measure independent from relief that may be sought 

                                                           
32  CIETAC Rules, Article 40. 
33  Civil Procedure Law, Articles 81, 101. 
34  Civil Procedure Law, Articles 81, 101. 
35  CIETAC Rules, Article 23. 
36  Arbitration Law, Article 28. 



  
 

 

from the court.  The tribunal may condition interim relief upon the payment of security.37  This approach by CIETAC-
China is more in line with international standards and the day-to-day practices of CIETAC tribunals.  In the event that 
such relief is granted in error, the aggrieved party may seek compensation “for the losses arising from the custody to 
the property” from the applicant. 

Further effective with the January 2015 CIETAC rules, in accordance with the applicable law or the agreement of the 
parties without such applicable law, a party may apply to the Arbitration Court for urgent interim relief pursuant to the 
CIETAC Emergency Arbitrator Procedures (Appendix III)38.  The emergency arbitrator may decide to order necessary 
or appropriate emergency measures.  The order of the emergency arbitrator shall be binding upon both parties. 

D. Arbitration Awards 

An arbitration award is based on the decision of a majority of the tribunal members.  If the tribunal is unable to come 
to a majority decision, the award is based on the opinion of the presiding arbitrator or arbitrator-in-chief. 39  A 
dissenting arbitrator has the option to refuse to sign an award and to lodge his or her opinion in a separate file retained 
by the Commission. 40   Under CIETAC’s former rules, the dissenting arbitrator was required to sign the award 
regardless of his or her opinion.  Although a dissenting arbitrator may refuse to sign an award under the current rules, 
the parties are not allowed access to the dissenter’s written opinions, if any. 

An award must be made independently and without interference from the Commission or any government institution or 
individual.41  The CIETAC Rules of Arbitration, however, require the tribunal to submit its draft written award to the 
Commission for its review.  This review is purportedly for the sole purpose of evaluating the written format of the 
award. In practice, the Commission will review the award to ensure that it meets the information requirements of the 
Arbitration Law to avoid any enforcement problems.42 

In addition to objectivity, an award must be based upon the facts of the case and in accordance with the applicable laws 
and regulations and the parties’ contract.  An arbitration award is required to clearly state information concerning the 
parties, the arbitration agreement, facts of the dispute, the reasons for the award, the resulting award, the party liable 
for arbitration costs, and the date of the award.43  With the approval of the parties, the tribunal may issue a written 
award without specifying the facts of the case or the reasons for the decision.44  Usually, the parties will request that a 
tribunal’s written award be issued without the facts if the award is based upon a settlement reached after mediation or 
independent conciliation.  In those instances, the parties may still dispute the facts of a case but will prefer to settle a 
matter for other reasons such as economics or uncertainty of proceeding with arbitration. 

An arbitration tribunal has the discretion to determine the final arbitration fees and expenses payable by the parties in a 
case, including CIETAC fees, arbitrator fees and expenses, and the cost of experts retained by the tribunal.45  The 
tribunal also has the discretion to award a sum for reasonable expenses incurred by the prevailing party in dealing with 
the arbitration, such as attorneys’ fees.  In determining the costs to be awarded to the prevailing party, the tribunal may 
consider such factors as the outcome and complexity of the factual and legal issues of a case, the actual workload 
involved in preparing the matter for hearing, and the amount in controversy.46 
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The arbitration tribunal may, at the request of a party, issue an interlocutory or partial award at any time during the 
arbitration proceeding.47  Generally, partial awards are granted with respect to such items as (1) preliminary issues, 
including the applicable law governing the parties’ transaction; (2) undisputed issues, such as payment for services or 
merchandise that the recipient does not question; or (3) matters that can be bifurcated, such as liability issues and the 
determination of the scope of damages.  This procedure is designed to facilitate the orderly process of the proceedings.  
The failure of a party to adhere to an interlocutory order will not affect the arbitration proceedings, and the tribunal 
does not have the coercive powers to enforce such interim awards.  However, as a practical matter, the failure of a 
party to observe and respect the tribunal’s authority is likely to be matched with a final award in favor of the opposing 
party. 

The arbitration award is also required to take into consideration “international practices.” 48   CIETAC tribunals 
frequently rely on international practice and customs in determining the rights and obligations of disputing parties.  A 
recognition of international norms acts to fill the vacuum where Chinese law is nonexistent or ambiguous, and provides 
the parties with a degree of certainty. 

The tribunal is also required to issue an award that is “fair and reasonable”.49  This rule appears to grant the tribunal the 
powers of equity and, at the same time, the discretion to disregard the applicable law and the parties’ express written 
contract.  Although bargained for, a valid and binding agreement may be unfair and unreasonable, but not 
unconscionable and invalid under the law.  Absent a finding of fraud or duress, most jurists would hold a party to its 
contractual obligations.  Yet, in China, arbitrators have the right to assume the role as peacemaker rather than as a 
decision maker in a manner consistent with international arbitration practices.  A “fair” result may not be consistent 
with the parties’ contract or the applicable law.  The emphasis on equity versus the law is the historical practice of 
CIETAC and its predecessor organizations (FTAC and FETAC).  Thus, CIETAC arbitrators can act as amiable 
compositeurs.  In contrast, both the ICC rules and the AAA International Arbitration Rules provide that a tribunal is 
not allowed to decide a case as amiable compositeur or ex aequo et bono unless the parties have expressly authorized 
the tribunal to do so.  The requirement that the tribunal observe principles of fairness and reasonableness creates 
uncertainty in the process and constitutes a risk when determining whether to select CIETAC as a dispute resolution 
forum.  

An arbitration award must be issued by the tribunal within six months of the formation of the tribunal.50  Under the 
former rules, a tribunal was required to issue an award within 45 days of the closing of the arbitration hearing.  This 
rule caused some confusion, since there were questions as to when the case actually closed. Moreover, because there 
was no maximum amount of time between the commencement of the proceeding and the hearing date, cases often 
lingered for years.  The purpose of the current rule is to ensure that the entire process, including the selection of the 
tribunal, is completed within one year. The arbitration award takes effect on the date that it is issued by CIETAC.51 

An arbitration award is final and binding on the parties, and neither party is permitted to seek judicial review or request 
another arbitration institution to revise or appeal the award.52  Within 30 days of receiving an arbitration award, any 
party may submit a written request to the tribunal to correct any written, typographical, or calculation errors set forth in 
the award.  Any written corrections accepted by the panel will form part of the arbitration award.53 

If a matter is resolved through mediation, the parties may request that the tribunal or the Commission issue an arbitral 
award based upon the settlement agreement.  A consent award is enforceable in a similar fashion as a final award.  If 
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either party fails to abide by the terms of the consent award, the other party may apply to the courts for enforcement.54 

In certain limited circumstances, a party may request that an intermediate-level people’s court issue an order to vacate 
or cancel an arbitration award.  An application to cancel an award must be made within six months of receipt of the 
award.  Under the Arbitration Law, a court may set aside an award in the following circumstances: there was no 
arbitration agreement between the parties, items for arbitration were not within the scope of the arbitration agreement 
or were not within the scope of items on which the Commission had the right to arbitrate, the establishment of the 
tribunal or arbitration procedures was in contravention of legal proceedings, the evidence on which the arbitration 
award was based was forged, the other party concealed evidence to the degree that fairness was affected, or the 
arbitrators engaged in misconduct.55  The court has two months to render a decision on an application to cancel an 
award.  If the court agrees to cancel the award, the award is void and can no longer be relied upon for enforcement in 
China or in other countries.  If the court rejects a request to vacate an award, the defendant has another opportunity to 
challenge the award at the enforcement stage.  The enforcement of CIETAC arbitration awards in Chinese courts may 
be enforced as either a foreign-related or domestic award governed by the Civil Procedure Law. 

E. Award Enforcement Standards and Procedures 
 
The parties to an arbitration proceeding are required by the Arbitration Law to implement the award.56  In a case in 
which there is no time limit for the execution of the award, the parties are required to implement the award 
immediately.57  If the losing party refuses to abide by the terms of the award, including the payment of money or 
delivery of property, the prevailing party may seek to enforce in the people’s courts.58  
 
An arbitration award is final, and the court has no jurisdiction to address a party’s dispute that has been properly 
addressed in an arbitration proceeding.59  However, under the Civil Procedure Law, the court will not issue a judgment 
enforcing an arbitral award if it can be demonstrated that 

 1. the parties never entered into an agreement for arbitration, 
 2. the party against whom the award was rendered was not notified of the arbitral proceedings or was 
unable to state its position to the arbitration tribunal through no fault of its own, 
 3. the composition of the arbitration tribunal violates the tribunal’s rules or the proceedings do not 
conform to the tribunal’s rules, or 
 4. the dispute is not covered by the arbitration clause or the institution had no authority to arbitrate the 
dispute.60 

A Chinese court will also deny enforcement of an arbitration award if it finds that the award is contrary to the PRC’s 
social and public interest.61  In the event the court refuses to enforce an arbitral award, the parties have the option to 
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either return to arbitration (if the parties’ agreement provides for arbitration) or to initiate an action in the people’s 
court.62  There is no right to an appeal to a higher court with respect to an order for non-enforcement. 
 
The non-enforcement provisions of the Civil Procedure Law will not result in an invalidation of the underlying award.  
The award continues to be legally effective, and enforcement of a foreign award may be attempted in other countries.  
 
The Civil Procedure Law sets forth the standards for non-enforcement of domestic arbitration awards.63  Prior to 2013, 
the Civil Procedure Law set forth a number of reasons to refuse to enforce an arbitration award, including reasons 
unique for domestic awards such as insufficient evidence to support the tribunal’s factual determinations, an error in 
the application of the law, or arbitrator misconduct.64  Pursuant to article 213 (repealed), the courts may evaluate the 
sufficiency of the evidence and the application of the laws by the domestic arbitration tribunals (i.e., the merits of the 
case).  The differences in standards for enforcement of domestic and foreign-related arbitrations had been much 
criticized by Chinese legal scholars. Effective January 1, 2013, the revised Civil Procedure Law changes the basis for 
review of domestic awards by the courts in China.  Previously, the PRC courts had broad authority conduct a de novo 
review of a domestic award and to refuse enforcement, including under prior article 213 (4) and (5) which provide that 
a court can deny execution where “the main evidence for ascertaining the facts was insufficient” or “the law was 
applied incorrectly”.  Article 213 has been replaced under the amended Civil Procedure Law with a new article 237 
which provides that the courts can only refuse to enforce domestic arbitration awards if “the evidence based on which a 
case is adjudicated is forged” or “the opposing party withholds any evidence to the arbitral institution, which suffices 
to affect the impartiality of the award”.65  This amendment brings the Civil Procedure Law in line with Article 58 of 
the Arbitration Law. 
 
In addition, foreign arbitration awards are enforceable in China under the New York Convention.66  The recognition of 
arbitral awards in countries that are not parties to the New York Convention may be enforced under China’s Civil 
Procedure Law.67  The Convention directs that “each Contracting State shall recognize arbitral awards as binding and 
enforce them.”  A court must “confirm the award unless it finds one of the grounds for refusal or deferral of 
recognition or enforcement of the award specified in the Convention.”68 
 
The time limit for the application for enforcement of an arbitration award under the Civil Procedure Law is two 

                                                           
62. Civil Procedure Law, art. 275. Article 275 provides: “Where an arbitration award is not enforced according to a 
ruling of a people’s court, the parties may, according to a written arbitration agreement reached by them, apply again 
for arbitration or institute an action in a people’s court.” 
63  Civil Procedure Law, art. 237. 
64  Civil Procedure Law, art. 213 (repealed). 
65  Civil Procedure Law, art. 237. 
66. See Decision on China Joining the Convention on the Recognition and Enforcement of Foreign Arbitral Awards 
(adopted on December 2, 1986 by the Standing Comm. of the National People’s Congress). Foreign arbitral awards 
issued in Hong Kong are subject to a special arrangement between Mainland China and Hong Kong, which has 
similar enforcement effect as the New York Convention. See Arrangements of the Supreme People’s Court on the 
Reciprocal Enforcement of Arbitration Awards by Mainland China and the Hong Kong Special Administrative 
Region (Fashi No. 3 (2000), promulgated by the Supreme People’s Court of the PRC on January 24, 2000). 
67. Civil Procedure Law, art. 274. 
68. New York Convention, art. III(V); 9 U.S.C. § 207.  Article V(1) & (2) of the New York Convention sets for the 
grounds for refusal for enforcement to be proven by the respondent.  The grounds for a refusal to enforce an 
arbitration award are as follows: lack of a valid arbitration agreement (Article V(1)(a)); violation of due process 
(Article V(1)(b)); excess of the arbitral tribunal’s authority (Article V(1)(c)); irregularity in the composition of the 
arbitral tribunal or arbitral procedure (Article V(1)(d)); the award “has not yet become binding”, the award “has 
been set aside”, or the award “has been suspended” (Article V(1)(e)).  Article V(2) of the New York Convention 
further provides that the recognition and enforcement of an arbitration award may also be refused if the subject 
matter of the difference is not capable of settlement by arbitration under its law, or the enforcement of the award 
would be contrary to the public policy of the country where the enforcement is sought. 



  
 

 

years.69  The court of proper jurisdiction for enforcement of an arbitral award is the intermediate people’s court in the 
locality where the person against whom enforcement is sought is domiciled, the locality of such person’s place of 
residence if his or her domicile is different from his or her place of residence, or the locality where the losing party’s 
assets are located.  If the award is a New York Convention award, the intermediate people’s court having jurisdiction is 
that of the locality of the losing party’s domicile, residence, principal place of business, or assets. 
 
Although the Chinese courts are bound by the law to recognize arbitration awards, the courts have been slow to enforce 
awards that may affect local interests and institutions.  This is especially true if the award is against a large local 
enterprise that is important to the community.  However, foreign parties are not alone in their problems with local 
protectionism.  Chinese enterprises based outside the non-performer’s territory have also encountered difficulties 
obtaining the cooperation of the local courts.  In addition, Chinese courts in one city have unreasonably resisted 
assisting the courts in other cities where local interests are at stake.  Another obstacle confronting enforcement is the 
courts’ lack of efficiency resulting from misunderstanding the law, lack of trained court personnel, and lack of funds 
for court personnel to accomplish enforcement tasks.  Enforcement problems also result from local government 
officials’ administrative interference with judicial proceedings and overt corruption between the enterprise ignoring the 
arbitral award and the judiciary.  The Court Fees and Review Period Regulations are designed to counter many of the 
obstacles that confront foreign parties that desire to enforce arbitral awards.  

F. Summary Proceedings, Financial Dispute Proceedings, Ad Hoc, and Hong Kong Arbitration Proceedings 

 F.1  Summary proceedings 

CIETAC’s rules provide for simplified procedures for disputes with an amount in controversy of less than RMB 5 
million, or to any case where the amount exceeds RMB 5 million but the other party agrees to the summary proceeding, 
or both parties agree to the summary proceeding regardless of the amount in controversy.70  Except as otherwise 
provided for in the arbitration clause/agreement, the summary proceeding will apply automatically when meeting the 
above conditions.  Under these summary procedures, the dispute will be resolved by one arbitrator who is either jointly 
appointed by the parties or, in the event that the parties are unable to agree, appointed by CIETAC.  Moreover, the 
respondent is required to respond and submit a counterclaim within 20 days of receipt of the notice of arbitration.71  In 
contrast, the respondent is allowed 45 days to file a statement in defense and counterclaim in general arbitration 
matters.  The rules do not expressly disallow amendments to claims, but additional claims and counterclaims will not 
affect the timing of the summary proceedings. 

Under the summary proceeding rules, the arbitrator has the discretion either to hold an oral hearing or waive the 
hearing requirement and render a decision based on the written submissions of the parties.72  In practice, the tribunal 
will usually forgo the hearing requirement.  If the tribunal intends to hold a hearing, the parties are provided with no 
less than 15 days’ notice.73  The summary proceeding rules limit the hearings to a single session, except where 
considered essential by the tribunal.  The summary proceeding rules mandate that awards must be issued on an 
expedited basis.  For matters based on written submissions, the tribunal is required to issue an award within three 
months of the date of the appointment of the arbitrator.74 

 F.2  Financial Dispute Arbitration Rules 

In April 2003, CIETAC adopted rules designed to provide a summary and prompt forum for resolving disputes related 
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to financial transactions.75  The CIETAC Financial Dispute Arbitration Rules give a broad and sweeping interpretation 
to the term “financial transactions,” which are defined as transactions arising between financial institutions or between 
financial institutions and other natural or legal persons in the currency, capital, foreign exchange, gold, and insurance 
markets that relate to financing in both domestic and foreign currencies and the assignment and sale of any and all 
types of financial instruments and documents denominated in both domestic and foreign currencies, including but not 
limited to (1) loans, (2) deposit certificates, (3) guarantees, (4) letters of credit, (5) negotiable instruments, (6) fund 
transactions and fund trusts, (7) bonds, (8) collection and remittance of foreign currencies, (9) factoring, (10) 
reimbursement agreements between banks, and (11) securities and futures.76  As the preceding are merely examples of 
the types of financial disputes falling within the remit of the Rules, there is ample scope for other finance-related 
disputes to be referred to CIETAC under these Rules. In order for the Financial Dispute Arbitration Rules to apply, the 
disputing parties are required to specifically refer to the Rules in their arbitration agreement.77  A failure to so specify 
in the arbitration agreement may result in the application of the CIETAC’s general Rules of Arbitration. 

Under the Financial Dispute Arbitration Rules, the parties may agree to a venue outside China and a procedure other 
than that detailed in the Rules, and such procedure will prevail subject to the approval of the commission. 78  The 
parties may choose arbitrators from CIETAC’s dedicated panel of Chinese financial specialists or from outside the 
panel, subject to confirmation by the Commission.  For proceedings involving securities- and futures-related disputes, 
the parties are required to appoint arbitrators from the panel of arbitrators qualified for securities and futures industry 
matters.79 

The Financial Dispute Arbitration Rules apply a fast-track arbitration procedure.  Notification of acceptance or 
rejection of the Application for Arbitration must be issued by CIETAC within five days of its receipt of the 
application.80  A rejection of an application must be accompanied by the reasons for the decision. The tribunal may 
consist of either one or three arbitrators.  Failure by the parties to designate the number of arbitrators will result in 
CIETAC making a determination.81  Unless otherwise agreed upon by the parties, where a sole arbitrator is to be 
appointed, such appointment must be jointly made by the parties or, alternatively, the parties must entrust the 
appointment to the Chairman of CIETAC within ten business days of the date of receipt of the Notice of Arbitration.  If 
three arbitrators are to be appointed, each party must effect an appointment within the foregoing ten-business-day 
period, while the parties are afforded a second ten-business-day period in which to jointly appoint the presiding 
arbitrator or entrust such function to CIETAC.  If the parties fail to appoint any arbitrator within the prescribed time 
limits, such appointment will be effected by the CIETAC Chairman. 

Consistent with its fast-track theme, the respondent is granted 15 business days to file its defense and counterclaim, in 
each case with supporting documentation.82  In turn, the claimant has 15 business days in which to file an answer to the 
respondent’s counterclaim, if any.83  Considerable flexibility is afforded to the tribunal in the manner of conducting the 
arbitration—the rules provide that the arbitral tribunal may conduct the arbitration in “such manner as it considers 
appropriate,” so long as reasonable opportunity is provided to each party to present his or her case.84  The parties may 
jointly agree on a time limit for the presentation of evidence or, in absence of agreement or a determination of such 
time by the tribunal, the parties must submit all evidence and submission documentation within three days prior to the 
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date of the first oral hearing of the case. 85 

Subject to any mandatory rules of law governing the contract underlying the dispute, in determining the applicable 
substantive law, the tribunal must apply the law that it determines to be appropriate.  In all cases, the arbitral tribunal 
must take into account the terms of the contract, the usages, and the standard practices of the trade and abide by the 
principles of fairness and reasonableness.  An award must be rendered within 45 business days of the date on which the 
tribunal is formed—considerably faster than the nine-month period afforded under the CIETAC Arbitration Rules.  If 
“necessary and justifiable,” the President of the Arbitration Court may extend the foregoing time limit by up to 20 
business days.  In respect of any matter not provided for in the Financial Arbitration Rules, the CIETAC Arbitration 
Rules will apply. 86 
 

F.3 Ad Hoc Arbitration in China 
 
The Arbitration Law requires parties to an arbitration clause select an institution in their arbitration agreement to 
manage the parties’ proceeding.87 This provision in the Arbitration Law has been interpreted to invalidate awards 
issued by ad hoc arbitration proceedings; namely, arbitration managed without an institution.  However, the 
requirement that arbitration be managed by an arbitral institutional has not been strictly applied in China.  In this 
regard, the Chinese Supreme People’s Court (“SPC”) has adopted a “Choice of Law” rule providing that if the parties 
have explicitly stated and agreed that a non-Chinese law governs the validity of the arbitration agreement itself, then 
the chosen law shall apply,88 and arbitration agreements which place the “seat” of the ad hoc arbitration outside the 
Chinese Mainland are valid and enforceable if valid under the chosen legal system.  Similarly, the National People’s 
Congress in 2010 adopted a law stipulating that if parties fail to identify the governing law in their contract, the 
location of the seat of arbitration governs.89  Parties are free to place the seat of their arbitration outside China where ad 
hoc arbitration is accepted and/or to choose a law other than the Arbitration Law to govern the validity of their 
arbitration agreement when arbitrating inside China.  Such contractual freedom is respected by Chinese courts,90 and 
provided that these terms are clearly expressed in writing, ad hoc arbitration agreements and subsequent arbitral awards 
are valid and will be enforced in Mainland China courts.  
 
The SPC has furthered this issue by providing specific guidance to Chinese courts and confirming that they are 
required to enforce arbitral awards from foreign “ad hoc” arbitrations according to the New York Convention.91  With 
respect to awards issues in Hong Kong, the Memorandum of Understanding on the Arrangement concerning Mutual 
Enforcement of Arbitral Awards between the Mainland and Hong Kong Special Administrative Region (“Arrangement”) 
provides reciprocal recognition and enforcement of arbitral awards between Mainland China and the HKSAR, and with 
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the SPC providing that the Arrangement applies to ad hoc arbitral awards made in the HKSAR as well as those made in 
the HKSAR under the rule of the International Chamber of Commerce or other foreign arbitration institutions.92  
 
Accordingly, an ad hoc arbitration agreement will not be automatically invalidated under the Arbitration Law and will 
still be enforced by a Chinese court as long as the parties have either specifically chosen a law governing the 
arbitration agreement’s validity that allows for ad hoc arbitration or agreed to a seat of arbitration where ad hoc 
arbitration is allowed by the arbitration law of the seat. 
 
 

F.4 Cases before the CIETAC Hong Kong Arbitration Center 
 
The new rules (Arts 73-80) create a new process for arbitration in HK before the CIETAC Hong Kong Arbitration 
Center. 
 
Of importance are: 
 
Article 74: provides that the seat of arbitration is HK, that the applicable law is HK arbitration law (lex arbitri), and the 
arbitral award shall be a HK award (nationality of the award). 
 
Article 75: follows international principle of Kompetenz-Kompetenz which provides that the tribunal (and not 
CIETAC commission) shall have the power to determine the existence and validity of the arbitration agreement and its 
jurisdiction over the arbitration case. 
 
Article 77: provides that the tribunal has the power to order appropriate interim measures at the request of a party (and 
no need to go through the courts).  Where the tribunal has not been formed, a party may apply for emergency interim 
relief pursuant to the CIETAC Emergency Arbitrator Procedures (Appendix III).  
 
Article 79: Special fee schedule.  Per value of the case or at hourly rates. 
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Addendum 1 
 

Practice Tips for Arbitration in China: Dispute Resolution Provision Drafting Guide 
  

A poorly worded provision and/or a poorly advised client may result in, among other things, invalidation of an 
arbitration clause resulting in litigation in local courts, a proceeding under an arbitration clause that gives one party an 
unfair advantage over the other party, dispute resolution procedures that are excessively expensive, or a client that is 
unhappy with his or her transactional lawyers.  Every transactional lawyer should take the time to secure the feedback 
of a lawyer experienced with arbitration in China before agreeing to a particular arbitration provision.  What is it like to 
arbitrate before a particular institution?  What is the availability of qualified arbitrators?  What is the practical impact 
of general and specific language in an arbitration clause?  What are the client’s options?  What factors go into the 
selection process?  An assessment of the following factors should be considered in any decision to select a particular 
arbitral institution: 
 
✓ Location 

✓ Reputation 

✓ Facilities 

✓ Language/translation capabilities 

✓ Fee structure 

✓ Case management practices 

✓ Support from local courts and government 

✓ Maturity of arbitration rules 

✓ Availability of qualified counsel in the forum 

✓ Availability of qualified arbitrators in the forum 

✓ Availability of summary procedures 

✓ Experience with complex projects/transactions 
 
In preparing an arbitration clause, the drafting lawyer should keep in mind the following general suggestions: 
 
✓ Do not blindly accept the opposing parties’ suggestions for an arbitration forum 

✓ Do review and advise the client on the current rules of arbitration for the proposed arbitral institution 

✓ Do advise the client on the benefits and burdens of the proposed arbitral institution 

✓ Do advise the client on the enforcement record for arbitration awards in the opposing parties’ 
jurisdiction(s) 
✓ Do negotiate the specific terms concerning choice of forum and choice of law 

✓ Do negotiate the location for the place or seat of arbitration (and preferably outside of China) 

✓ Depending upon the particular circumstances, do negotiate the terms and conditions that amend or 
supplement the proposed institution’s rules of arbitration in regard to: 
 • arbitrator selection procedures, including a requirement of neutrality of nationality for the presiding 
arbitrator 
 • arbitrator selection from outside an approved list 



  
 

 

 • discovery and evidence gathering (such as consent to the application of the Rules on the Taking of 
Evidence in International Commercial Arbitration adopted by the International Bar Association); 
 • exchange of lists of witnesses and documents at a time well in advance of hearings 
 • size of tribunal in relationship to size of claim 
 • prohibition on punitive damages 
 • prohibition on the power of the arbitrators to render a decision based on equity principles 
 • awards of attorneys’ fees and costs 
 • access to the courts for provisional relief and 
 • language of the proceedings 
 
The overall lesson to learn is to exercise common sense and foresight in preparing an arbitration clause; otherwise, the 
parties will end up disputing their dispute resolution procedures before they can resolve their underlying dispute. 
 
Sample CIETAC Arbitration Provision 

(a) This Agreement shall be governed by and construed in accordance with the laws of the People’s 
Republic of China.   

(b) Any dispute, controversy or claim arising out of or in connection with this Agreement, including any 
question regarding its existence, validity or termination, shall be submitted to China International Economic and 
Trade Arbitration Commission ("CIETAC")* for arbitration which shall be conducted in accordance with the CIETAC 
arbitration rules in effect at the time of applying for arbitration.  
 
(c) [EITHER provide for THREE arbitrators:] 

The place and location of arbitration shall be in [Hong Kong/ Singapore/Beijing / Shanghai / Shenzhen]93. In each 
arbitration, the number of arbitrators shall be three. The presiding arbitrator shall not be a citizen of either the USA 
or the PRC. The language to be used in the arbitral proceeding shall be English. The arbitration award shall be final 
and binding on the Parties to this Agreement and the Parties agree to be bound thereby and to act accordingly, and the 
Parties hereby waive any right of appeal on the merits and/or any point of law.   

[OR provide for ONE arbitrator (in contracts valued at less than USD1,000,000 or contracts without critical 
non-monetary rights):] 

The place and location of arbitration shall be in [Hong Kong/ Singapore/Beijing / Shanghai / Shenzhen]. In each 
arbitration, there shall be a sole arbitrator who shall not be a citizen of either the USA or the PRC. The language to be 
used in the arbitral proceeding shall be English. The arbitration award shall be final and binding on the Parties to this 
Agreement and the Parties agree to be bound thereby and to act accordingly, and the Parties hereby waive any right of 
appeal on the merits and/or any point of law.   

                                                           
*  In May of 2012, CIETAC-Shanghai declared its independence from CIETAC-China (Beijing) and refused 
to adopt CIETAC-China’s 2012 rules.  It is recommended that the parties select CIETAC-China (Beijing) and refer 
to the 2015 Arbitration Rules to govern any dispute.  Even if CIETAC-China (Beijing) is selected as the institution 
that will manage the case, the parties can agree to hold the actual hearings in any location, including Shanghai or 
other city in China. 
93  The CIETAC rules provide that the parties may agree upon the "place" of arbitration, which means that the 
arbitration award shall be deemed as being made or rendered at the selected "place" of arbitration.   



  
 

 

(d) Either Party to this Agreement may request any competent judicial or other authority to order any 
provisional or conservatory measure (including any injunction), either prior to the institution of the arbitration 
proceeding or during such proceeding, for the preservation of its rights and interests.  

(e) Each Party shall cooperate with the other Party in making full disclosure of and providing complete 
access to all information and documents requested by the other Party in connection with such proceeding, subject only 
to any confidentiality obligations binding on such Party. 

(f) In any arbitration, the cost of arbitration and attorneys’ fees and disbursements shall be borne by the 
losing Party, unless otherwise determined by the arbitration award. Except for the matters under dispute, the Parties 
shall continue to fulfill their respective obligations (and shall be entitled to exercise their rights) under this Agreement.   

 

 

See the following links for the official 2015 CIETAC Rules (English) and 2015 CIETAC Rules (Chinese), at the 
following links: http://www.cietac.org.cn/NewsFiles/NewsDetail.asp?NewsID=1404. 

See also attached a Comparison.    
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